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GRAVES, JUSTICE, FOR THE COURT:

1.  Thisavil attionisan goped by MissalaMarine Savices, Inc. (Missda) falowing ajury verdict
rendered in the Circuit Court of Jackson County, Missssppi. Thejudgment awarded Jenny Kay Odom
compensatory dameages of $120,000 and punitive damages of an additiond $120,000. An amended find
judgment added atorney’ s fees and expert witness fees, increasing the totd judgment in Odom’ s favor
to $318,797.90. Aggrieved by those judgments, Missala gppeds and raises the following issues

l. WHETHER THE TRIAL COURT ERRED BY FAILING TO DISMISSTHE
CASE



. WHETHER ODOM PROVED DAMAGESASA RESULT OF MISSALA'S
MISMANAGEMENT.

. WHETHERTHETRIAL COURT ERRED INALLOWINGINCONSSTENT
CLAIMSTO BE SUBMITTED TO THE JURY.

V.  WHETHER THE TRIAL COURT ERRED BY PERMITTING THEJURY TO
CONSDER PUNITIVE DAMAGES,

V. WHETHER THE TRIAL COURT ERRED IN REFUSING TO DISMISS
ODOM'’S CLAIM FOR MISMANAGEMENT.

VI.  WHETHER THE TRIAL COURT IMPROPERLY AWARDED
ATTORNEY'SFEESAND EXPERT WITNESS FEES

VIl. WHETHER THE COURT ERRED BY GRANTING JURY INSTRUCTIONS
4,5,6,7,7A,8,8A AND REFUSING INSTRUCTIONS D-1,D 11-A AND
D-13A.
FACTS
2. Misda Maine Savices Inc. isadosdy hdd corporation, origindly incorporated in 1982 by
brothers, Charlesand Robert Graham. At thetimeof the corporation’ sformation, Charlesand Robert had
been involved together in many business enterprises, primaily in the marine or seefood indudtry, with
Charlesgenerdly having an 80% interest and Robert having a20% interest.  After incorporating Missalg,
Charles decided to use the business for the bendfit of their children. The origind dock certificates were
issued to Charlesand Robert’ s children inan 80/20 split. Charles sfive children recaived an 80% interest
in Missdlagplit equaly, so each child owned a16% interest in Missdla. Likewise, Robert’ stwo daughters
eaech recaved a10% interest in Missdla One of Robart’ sdaughtersis Jenny Kay Odom. Charles sson,
David Graham (“David’), sarved as Presdent of Missda
13.  Theredfter, Missdla purchasad Offshore Anglers, Inc., becoming its parent company and sole

sharehdlder. In 1987, Offshore Anglers acquired a $250,000 loan from AmSouth Bank in Mobile,



Alabama, using two shrimping vessdls, the Mr. Choper and the Miss Julie, as security. AmSouth
required and recaived persond guarantees on the loan fromal seven of Missala sshareholders. 101992,
a baloon payment on the loan became due, and Missda decided to refinance the loan. Suzie Medtayer
(“Suzie’), Charles s daughter, secretary of Missala, and a 16% sharehol der, approached Odom to have
her Sgn a persond guarantee for the refinancing. Suzie told Odom that the persond guearantee was for
$250,000, the amount of the origind loan, dthough Missda was refinancing the loan for just over
$100,000. When Odom informed Suzie that she was uncomfortable with Sgning a persond guaranteg,
Suzie told Odom that she hed previoudy sSgned a persond guarantee for the origind loan. Odom was
upset toleern whet she hed done because shefdt asthough shewould have remembered Sgning apersond
guarantee for such alarge sum of money.

4.  Odom spoketo her father, Robert, and her ster, dulie Par (“duli€”), about the refinancing, and
Robert agreed to accept trandfer of Odom's shares and sign the persond  guarantee. Charles drafted a
proposed letter and faxed it to Odom. Odom typed thet | etter, Sgnedit, and sent it to AmSouth. Odom’s
|etter, asdrafted by Charles, dated that she had trandferred her sharesto Robert. Robert dso sent aletter,
dating that hehad just accepted thetrandfer of Odon’ s10% interest and would Sign the persond guarantee
for therefinancing. Robert contacted AmSouth again before the refinancing was complete. Robert then
learned that AmSouth sought only a persond guarantee for the amount of the loan. The bank did not
reguire shareholders to sign a persond guarantee. Since the letter to AmSouth had been unnecessary,
Odommaintained control of her 10% interest. Odom continued acting as aMissda shareholder, but she
never retracted the letter to AmSouth.

B.  In 1994, Graham Enterprises began experiencing finendd difficulties. On September 8, 1995,

Robert received notice of ameeting of Gulf City Seefoods shareholdersand directors. The agendadtated



thet the board of directorsand shareholdersof Gulf City Seafoodsneeded toratify thetransfer of SearFab,
Inc. and Sea Savage Offshore, Inc., two of Graham’ swhally-owned subsdiaries, to Missda. Robert did
not attend the meetings. Charles, however, did atend the meeting, and the directors and shareholders of
these companies ratified ther respective tranders. Missaa, which hed previoudy been adormant holding
company, now owned $3 million in red edate, which it purchesed for $1.4 million, and two more
compeanies, which it purchased for $600,000. Missdareceved dl of these tranders a sgnificantly less
than market vdue. Robat later received a copy of Graham's minutes effecting the trandfer of the red
edate and two subsidiaries dated September 1, 1994, thirteen months prior to Graham's and Gulf City
Sedfoods shareholders gpproved the tranders.

6.  Robert resgned hisemployment a Gulf City Seefoods, effective November 15, 1995. Shortly
theredfter, David natified Odom, a10% Missdashareholder, of aMissdashareholder medting to behdd
on October 9, 1995. Odom’sgdter, Julie, dso a10% shareholder, was unableto attend, so she gave her
proxy to Robert. On October 9, 1995, as Robert wasleaving his officeto pick Odom up for the meeting,
Charles, who Missda admits had no interest in Missala as a shareholder, told him that “we” meaening he
and hisfive children, hed just determined who the Missdlashareholderswere. Charles sated thet Robert
owned the shares in Missdlaand that Odom was not a Missdla shareholder and would not bedlowed to
attend the meeting.

7.  Despite Charles scomments, Robert brought Odom to the shareholders medting. Atwhichtime,
David told Odom and Rabert that Odom was not a shareholder and would not be dlowed to attend the
meding. David then asked Robert to Sgn awaiver of natice to dlow the medting to continue. Robert

refusad 0 the shareholder - medting wias cancelled.



18. Inthefdl of 1995, Odom sooke with Lee Wett, her present counsdl, about her 10% interest in
Missala and Misda s refusd to dlow her to atend its shareholder  medings Watt attempted for Six
months to persuade Missda to recognize Odom as arightful owner of a 10% interest in the Missala
Approximatdy sx monthstheresfter, Odom filed thissuit againg Missdadaming thet the corporation hed
acted wrongfully to freeze her out of her 10% ownership interest.

9. Missdamantained that Odomwas not a proper shareholder. During the course of litigation, the
trid court, on Odom’ s mation to compel production of corporate records, ordered Odom and Robert to
son afidavits regarding their ownership in the company.  Odom and Robert complied with the court’s
directive, saing that Odom owned the shares. In response, David, Missda's presdent and a 16%
shareholder, presented Odom with astock certificate dated July 1997.

110.  The case proceeded to trid, the jury rendered a verdict againgt Missda but for Charles Graham.
The jury awarded Odom $120,000 in compensatory damages and $120,000 in punitive damages. On
Odom'’ s pog-trid mation, the trid court determined thet the attorney’ s fees were reesondble. Thefind

judgment awarded to Odom was $318,797.90. DISCUSS ON

FAILURE TO DISMISS
11. Misdaarguesthet thetrid court erred by failing to dismissthe case dueto Odont' sfalureto Sate
acause of action upon which rdief could be granted. Since issues one and five are interrdated they will
be discussed Smultaneoudly.
112. Miss R. Civ. P. 12 (b)(6) Sipulates that a motion to dismiss should not be granted unless it
appears beyond a reasonable doulbt that the plaintiff will be unable to prove any st of factsin support of

the dam. In the indant case, Odom presented severd dams agang Missda for the trid court's

congderation: corporatefreeze out, mismanagement, congpiracy, negligence, breach of fidudiary duty, and



fraud. The trid court having heard compdling aguments of counsd  found thet “the mation is not well

takenand should bedenied.” Thetrid court determined that athough many of theissueswere aggressvely

contested, there was some evidence above a sintillathat required congderation.

113. Misda assats that the trid court ered in its refusd to dismiss Odom'’s dleged dam of

mismanagemant. Missdla argues that there is no cognizable cause of action under Missssppi law for

mismanagement per &

14. Thegranting of motionsto dismississubject to the discretion of thetrid court. Roebuck v. City

of Aberdeen, 671 So0.2d 49, 50 (Miss 1996). “The Supreme Court can reversetrid court’s grant of

moation to digmiss only when there has been an dbuse of discretion.” 1d.

115.  Inreviewingtherecord, wefind therewas compdling evidence presented by Odom. Additiondly,

there was no abuse of discretion by thetrid court. For these reasons, we find no reversble error.
FAILURE TO PROVE DAMAGES

116. Missda contends that Odom had an afirmative duty to provide support for her contention of

damagesandfaled. Missalaarguesthat thetrid court committed error by permitting the jury to consider

punitive damages. Sinceissuestwo and four are interrdated they will be discussed Smultaneoudy.

917.  Inorder for damagesto be avarded, Odom was required to provide substantid proof to thejury

it could have aressonable bassto assessher loss. Purina Mills, Inc. v. Moak, 575 So.2d 993,

998 (Miss 1990). The record reflects that Odom presented proof  to the court through lay witness

testimony, expert witness testimory and documentation.

118. Odom'sexpert witness, Jary Levens, presented evidence on the current vaue of Missdld sstock

a thetimeof thetrid. Levenstedtified that based on recent vauationsof Missala, he consarvetively vaued

the worth of the corporation a $3.55 million. Therefore, Odom’s 10% interest in Missda was worth
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$355,000. Levens basad his tesimony on documents in evidence  This testimony, dong with the
documentsin evidence, provided the jury with ample evidence of the amount of damegesto which Odom
was entitled.

119.  Moreover, Missala acoepted Levens s esimate that Missda had a net worth of $3.55 million.
Missda s own expert witness, Ken Lefoldt, agreed that Levens had vaued the company propely and
consavaivdy. Lefoldt Smply tedtified that thevaue of Odom'’s 10% sharein Missdashould bereduced
for two reasons (1) Missdlaisadosdy held corporation, o the sock was less marketable than publicly
traded sock and (2) Odom’s 10% interest was aminority interest, so the lack of control associated with
that 10% diminished the stock’ svalue. Lefoldt conduded thet the 10% interest was not worth $355,000,
but rather $120,000. Nonethdess, Missda recognized Odom's interest, which warranted damages
dthough the actud amount of damegeswas dlill a issue. Based upon the expert tesimony of Levensand
Lefoldt and the documents in evidence, the jury had sufficient proof provided as to the vaue of a 10%
interest in Missla

120.  DuetoMissda smismanagement, Odom’ s10%interestin Missalalogt someof itsvaue. Levens,
in hisvauetion of the stock for purposes of determining the vaue of Odom’s 10% interest for assessing
damages on her freeze out dam, aso induded the vauation of the I’ m Alone, an asset that Missdasold
in December 1993 for $450,000. Levens vaued the I’m Alone a $650,000; however, his vauetion
induded only the value of the |’ m Alone as avessd and nat the vaue of the income gained from use of
the I’m Alone asacharter boat. Although Missaladleged that the sde was a S0lid business decison,
Lefolat, Missala sexpert witness, agreed that the $200,000 dlocated for the sde of thel”’ m Alone should
be induded in the vauaion. Therefore, Missald s own expert resolved thet thel” m Alone was sold for

sgnificantly lessthen its actud vaue.



21.  Addtiondly, Odom provided evidencethat Missalahad mismanaged assets by assgning Charles
and Robert aright of fird refusd on avauable piece of property a@ no cod. This evidencewasampleto
createanissueof fact for thejury on Odom’'sdaimof mismanagement. Thetria court properly submitted
the mismanegement dam to the jury. Thejury’s verdict was within the bounds of its discretion and was
not 0 excessive asto evince bias, passion, or prgudice. This Court has Sated that it will not overturn a
jury’sverdict unless no reasonable juror could find damages in the amount thet the jury awarded. Wal -
Mart Stores, I nc.v. Johnson, 807 So.2d 382, 389 (Miss. 2001). Based upon the evidence presented
by expert testimony asto Missald svauation, thejury’ sverdict of $120,000 compensatory damageswas
reasonable. In proving evidence of mismanagement, Odom had aso proven dameges. We find no
meanifest error by thetrid court.

22. Theevidence presented and the daimsthat Odom assarted againg Missdaare gopropriatedams
for which punitive dameges may be sought. Corporate freeze out is an intentiond tort thet is committed
with willful and wanton disregard for the right of the shareholder who isfrozen out. Odom asserted in her
complant and presented evidenceat trid that Missdlacommitted grassnegligenceby breechingitsfidudary
duty to her assaminority shareholder and not permitting her to participate asashareholder. Batharedams
for which punitive damages can be awvarded in Missssppi. Because Odom presented evidence sufficient
to cresteissues of fact for thejury onthesedaims thejudgewaswael within hisdiscretion to dlow thejury
to congder an award of punitivedamages. MIC Lifelns. Co. v. Hicks, 825 So.2d 616, 617 (Miss.
2002). For thesereasons, wefind no error.

REQUEST FOR SPECIAL VERDICT FORM



123. Misda assarts that it was eror for the trid court to dlow multiple incongstent dams to be
submitted to the jury on a generd verdict. Missda argues a spedid vedict or a generd verdict
accompanied by answersto interrogatories is more gopropriate.
24.  Acoording to the Miss R. Civ. P. 49(b), “the court may require a jury to return only a Specid
verdict intheform of agpedid written finding upon eechissueof  fadt. . . the court , initsdiscretion, may
submit to thejury, together withindructionsfor agenerd verdict, writteninterrogatories upon oneor more
issues of fact the decison of which is necessary to averdict.” Previoudy, this Court has hdd that the
decison to indruct thejury by meaens of agpecid verdict or agenerd verdict with interrogatoriesiswithin
the discretion of the trid court and will be overturned only on a showing that the lower court abused its
discretion. W.J. Runyon & Son, Inc. v. Davis, 605 So.2d 38, 49 (Miss. 1992), overruled on other
grounds, Richardson v. APAC-Miss., Inc., 631 So.2d 143 (Miss. 1994).
125. The record contains no request by Missda of ether a specid verdict or a generd verdict with
interrogatories. At the hearing on Missdd's maotion for anew trid, the trid court addressed this issue,
dating thet “if either Sde had requested specid interrogetories, | would have certainly consdered thet. But
neither Sde requested any spedid interrogatories onthe issue of damages asto the particular daims, and,
therefore, thejury wasingructed asrequested by theparties.” Fallureto object toanindruction at trid bars
thet issue on goped. Jonesv. State, 776 So.2d 643, 653 (Miss. 2000). Wefindnoearor becausethe
trid court acted within its discretion and Missala failed to object & trid.

AWARD OF ATTORNEY SFEESAND COSTS
26. Missdaarguesthat thetrid court erred in granting an award of atorney’ sfeesand expert witness

fees Missdaarguesthat it has a conditutiond right to ajury trid on any disputed fact question, induding



Odom'sdam for atorney’sfeesand costs Missalafurther contendsthet thetrid court erred in awarding
atorney’ sfees by means of apod-trid mation.
127.  Itisproper for thetrid court to hold a hearing after the trid of the case to hear evidence on the
issue of atorney’sfees. Smith v. Dorsey, 599 So.2d 529, 550 (Miss. 1992). At the hearing, thetrid
court determined that the amount of atorney’s fees requested was reasonable but took the decison
whether to avard thosefeesunder adviseament. Ultimately, thetrid court found that an award of atorney’s
fees was gppropriate because it determined that punitive damages were gppropriate and because thejury
awarded Odom punitive damages
128. ThisCourt has hdd that thetrid court isthe gppropriate entity to avard atorney’ sfeesand cods
Turner v. Terry, 799 So.2d 25, 39 (Miss. 2001). A trid court’' sdecison on attorney’ sfeesis subject
to theabuse of discretion gandard of review. 1d. at 39. Missalahaspresented no evidencethat ether the
decison to award attorney’ s fees and expenses or the measure of that awvard were an abuse of the trid
court' s discretion.
129. Missad s contention thet the trid court erred in awvarding attorney’ sfeesin apod-trid maotion is
meritless  The record reflects that the motion was gppropriate because the complaint and amended
complaint specificdly prayed for atorney’sfeesand codts.
130.  For these reasons, we find no error and uphold the award of atorney’ s fees and codts.

JURY INSTRUCTIONS
181. Misda assatsthat the trid court erred by granting indructions 4, 5, 6, 7, 7A, 8 and 8A and
refusng ingructions D-1, D-11A and D-13A.
132. Missdacontendsjury indructions4, 5, 6, 7, 7A, 8 and 8A should not have been submitted to the

juryfor condderation. Therecord reflectsthat Missaladid not object to any of thereferenced indructions.
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Therefore, Missda hasfalled to presarvethisissuefor gpped. Lucasv. Miss. Housing Auth. No. 8,
441 So.2d 101, 105 (Miss. 1983). Moreover, “[i]t isthe rule of this Court that no assgnment of error
based onthegiving of anindruction to thejury will be congdered on gpped unlessagpedific objection was
meade to the indruction in the trid court Sating the particular ground or grounds for such objection.”
Watson v. State, 483 So.2d 1326, 1329 (Miss. 1986).
133. Missdaassatsthat proposed jury ingructionsD-1, D-11A and D-13A should havebeen granted.
The sandard of review for chalengesto jury indructionsis asfollows
[T]he indructions are to be read together as awhole, with no one ingruction to be read
aone or taken out of context. A defendant isentitled to havejury indructions given which
present his theory of the case. However, the trid judge may dso properly refuse the
indructions if hefindsthem to incorrectly Satethe law or to repeat atheory fairly covered
in another indruction or to be without proper foundetion in the evidence of the case

Humphrey v. State, 759 So0.2d 368, 380 (Miss. 2000).

134. Missdacomplainsof thetrid court' srefusd of D-1, which reeds asfollows
The court indructs the Jury to find for the Defendant, Missda Marine Savices, Inc.
Wefind theat thisindruction containsno Satement of thelaw andisaperemptory indruction. Conssquently,
thisassgnment of eror iswithout merit.
135. Misdanext complains of refused indructions D-11A and D-13A.
136. Refusedindruction D-11A daes

If youfind for the Plantiff in thiscase, you are not authorized to find for the plaintiff for any
amount beyond reesonadle compensation for the dameges sustained by the Rlaintiff, if any.
Y ouarenot authorized to award any damegesin the nature of apendty or atorney’ sfees,
nor are you bound by any esimates of damages made by the atorneys represanting the
partiesinthissuit. 'Y ou arenot authorized to avard damegesbasad upon thedleged vdue
of theshares of sock of the Defendant, MissdlaMarine Sarvices Corporation. If you find
for the Flantiff, you mug therefore confine your verdict to reasonable compensation for
the dameges actudly susained, if any, by the Plantiff as a result of the conduct of the
Defendant or Defendants.

11



137. Reusdindruction D-13A daes

If you areto determine that the Rlaintiff hes successfully proved thedements of her daims
and thet sheisentitled to recovery inthiscase, you arelimited to compensating the Plaintiff
through an avard of monetary damagesin thiscourt. By choosing to bring her damsin
thiscourt, Plantiff hasrequested that she be compensated through theaward of money and
not through any equitable rdief which you may deem appropriate.

In other words, you are not to consder whether or not the company should be dissolved

or liquidated or Raintiff should trandfer or sdl her gock or be given certain rightsin the

company. A plantiff’s offer to trander her sharescannot be ordered. Theonly avardin

favor of the Plantiff which you or his court can giveis money dameges
138.  Wefind thet thetrid judge refused these indructions because he bdieved that the jury would be
farly indructed by dl of theindructionsasawhole. Thetrid judgegaveingructions8 and 8A, whichwere
comprehengve dameges indructions. Conssquently, we find this assgnment of eror iswithout meit.

CONCLUSON

139.  For the reasonsindicated above, we affirm the judgment below.
140. AFFIRMED.
McRAE, P.J., DIAZ, EASLEY AND CARLSON, JJ., CONCUR. SMITH, P.J.,

CONCURSINPART AND DISSENTSINPART WITH SEPARATEWRITTEN OPINION
JOINED BY PITTMAN, C.J, WALLER AND COBB, JJ.

SMITH,PRES DING JUSTICE,CONCURRING INPART ANDDISSENTINGIN
PART:
141, 1 concur in the afirmance of the award of compensatory damages only. However, | respectfully
dissent from the effirmance of theawards of punitive damagesand attorney’ sfees and expeart witnessfees
The mgority Satesthat adam of corporate freeze out can support apunitive damagesdam. Perhapsthis
is 0 when the directors of a corporation act in an egregious manner.  Punitive dameges are available in

cases of gross negligence, willful misconduct, fraud, maicious condudt, or recklessdisregard for the rights
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of others. Hurst v. Southwest Miss. Legal Servs. Corp., 708 So. 2d 1347, 1350 (Miss. 1998);
Richardson v. Byrd, 215 So. 2d 424, 425 (Miss. 1968). However, punitive damages are only to be
dlowed inextremecases  Beta Beta Chapter of Beta Theta Pi Fraternity v. May, 611 So. 2d
839, 8% (Miss. 1992).

2. Inthecaea bar, there was a genuine issue as to who was the proper owner of the gock in
MissdlaMaineSavices Inc. (“Missdd’). David Graham (“ David’) hed knowledgeof |ettersto AmSouth
Bank, sgned by Jenny Kay Odom (“Odom’”), indicating the sock in question had been trandferred from
Odomto her father. Given the uncertainty surrounding the owner of the sock; it was not gross negligence
to refuseto dlow Odom to participate asasharenolder. Smilarly, Missdlacannat, asthe mgority assarts,
be grosdy negligent in breeching afidudiary duty to ashareholder whenthereisared question astowhom
that duty is owed.

143. Good fathisadeenseto a punitive damegesdam. Walker v. Brown, 501 So. 2d 358, 363
(Miss 1989). Here, there is evidence that David acted in good faith to protect the interests of the
corporation when he did nat dlow an individud he did not fed was a shareholder to paticpeae in
corporate adtivities David's underdandeble (though ultimatdy incorredt) refusd to dlow Odom's
participationshould not support adam for punitivedamages. Punitive damages are not gppropriatewhen
the wrong resultsfrom an honest mistiake. Themerefact thet the case a bar involvesadam of corporate
freeze out does not automaticaly mean that punitive damages can be avarded. There must be egregious
behavior by the wrongdoer to support punitive damages. David' s actions do not riseto thislevd.

4. Misddsdlegationthet itisentitled toajury trid regarding theaward of atorney’ sfeesand expert
witness fees is without merit. However, Snce Missdd s behavior did not merit an awvard of punitive

damages, | agree that the atorney’ s fees and the expert witness fees granted by the trid court to Odom
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are not gopropriate. Thus, | respectfully concur in part and dissent in part and would reverse and render
both the punitive damages and avard of attorney’ s fees and expert witness fees.

PITTMAN, CJ., WALLER AND COBB, JJ., JOIN THISOPINION.
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